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Introduction
This article uses Kenya as a case study to discuss rule of law issues in Africa. Specifically, the article comments and elaborates on the Nairobi Principles on Accountability. The development of these Principles is based on a research project undertaken by the authors in collaboration with other academics and civil society activists based in Kenya. The primary aim of the Principles is to develop standards for accountability processes for international crimes on the basis of Kenya's experiences with such justice processes. The article describes the work undertaken to date on the Nairobi Principles of Accountability as well as the broader ramifications of the Principles from a rule of law perspective. Accordingly, the article seeks to explain an ongoing research project which has important implications for the rule of law in Africa and elsewhere.
As such, by creating standards and guidance relevant to academics, policy makers and practitioners working on justice processes for international crimes, the Principles create a platform for policy and legal change in areas of the rule of law. It does so primarily by informing policy and decision makers at various levels -including the international, regional and national -on how to address the challenges faced by the contemporary system of justice for international crimes and, consequently, to develop a more efficient and legitimate system of international justice. This is significant from a rule of law perspective as institutions of international justice -and those supporting them -need to learn from the unique challenges they have faced in the past. It is also important to note that the Principles are based on collaboration between academics and civil society activists. This offers a unique basis for achieving such change, including by informing the strategies used by civil society groups to promote accountability norms. At the broadest level, it is widely recognised that accountability norms, if effectively implemented, should be a key component of the rule of law. In contrast, impunity presents the anti-thesis to the rule of law. 1 Having described the justifications, methodology and scope of the Nairobi Principles on Accountability, the article elaborates on the main themes addressed by the Principles, namely, (i) state co-operation in international criminal justice; (ii) immunity of state officials; (iii) complementarity; and (iv) victim and witness issues. While all these topics are examined with the starting point in the challenges experienced in the Kenyan situation, the article comments on the broader ramifications from a rule of law perspective, including the lessons to be learned from the Kenyan experiences with regard to justice for international crimes in order to advance accountability norms and, hence, the rule of law, in Africa.
Goals, justifications and methodology of the Nairobi
Principles on Accountability
Overview of the themes addressed by the Nairobi Principles on Accountability
Kenya, as well as several other countries in the region, faces significant challenges with regard to impunity for large-scale human rights violations, including international crimes. 2 As discussed below in the article, in Kenya specifically, neither the involvement of the International Criminal Court (ICC) nor domestic avenues for accountability were successful in achieving accountability for the postelection violence. Whereas there are multiple, partly overlapping reasons for this, some of the most obvious challenges are briefly outlined here, and then discussed in more detail below in the article.
First, notwithstanding states' obligations under the Rome Statute of the International Criminal Court (Rome Statute), the Kenyan case highlights that co-operation with the ICC should not be taken for granted. Further, the Kenyan case illustrates that co-operation may entail more than formal compliance with statutory obligations. Importantly, the Kenyan case exemplifies that the current system of enforcement may be inadequate to promote full co-operation. The Nairobi Principles on Accountability will help provide clarification concerning what can be done in future cases to advance co-operation with international justice mechanisms.
Second -but related to the above -the Kenyan case demonstrates that there are significant challenges related to prosecuting heads of Third, the Kenyan case points to interactions between international and national justice processes that are more complex than typically recognised in the scholarship on complementarity. This includes the possibility that domestic processes may be formally initiated, but without necessarily complying with the principles and values underpinning the ICC's complementarity regime, perhaps even with the aim of undermining accountability at the international level. This raises a range of questions addressed by the Nairobi Principles, including how other stakeholders should approach such domestic processes and, more broadly, about the value for complementarity of the current regime.
Finally, the Kenyan case raises important questions concerning the challenges of the current regimes for witness protection, participation and reparation. For example, is it justifiable that participation and reparation depend on the scope and outcome of criminal cases? The Kenyan case further suggests that the ICC faces significant challenges in providing adequate witness protection, especially when the information held by the witnesses could incriminate state officials. The Nairobi Principles address these and related questions.
Understanding the themes mentioned above, it is important to keep in mind that Kenya and other African countries have voiced concern about the system of justice for international crimes as it currently exists. This is evidenced not only by continuous criticism of the ICC's operations within existing structures, such as the Assembly of States Parties (ASP), but also by threats of withdrawing from the Rome Statute (which have in one instance been followed by actual withdrawal) as well as the AU's adoption of a strategy for collective withdrawal. 3 The Kenyan ICC cases demonstrate that it may be difficult to balance the concerns expressed by Kenya and other African states with the need to achieve accountability and promote the rights and needs of victims. The Nairobi Principles will attempt to achieve such a balance.
Goals and justifications of the Nairobi Principles on Accountability
Drawing on Kenya's experiences with justice processes relating to the post-election violence, the primary goal of the Nairobi Principles is to set standards and create guidance for future justice processes relating to international crimes elsewhere, in that way offering an important tool for advancing the rule of law in African countries and elsewhere. Evidence suggests that national authorities often are reluctant to endorse accountability norms, in particular to the extent that accountability processes put state officials under scrutiny. More guidance is needed concerning how to create more positive synergies, which would ultimately benefit goals of conflict prevention and the rule of law in these countries. In simpler terms, justice mechanisms addressing international crimes offer promises for advancing accountability norms, but the experiences from Kenya point to significant challenges in giving effect to these norms in practice when those in power are subject to investigation. Accordingly, by creating guidance relevant to both academics and practitioners on the issues mentioned above, the Nairobi Principles offer a unique platform to advance the rule of law. In particular, the Principles create a platform for policy and legal change by way of informing policy and decision-makers at various levels on how to address the challenges faced by the contemporary system of justice for international crimes and to develop a more efficient and legitimate system.
The rationale is that important lessons may be learned from the challenges faced by the ICC in the Kenyan situation, which will benefit the ICC itself, regional actors such as the AU, states, and civil society groups working to promote accountability. Accordingly, the Nairobi Principles aim to promote the rule of law in Africa and elsewhere by encouraging states, international and regional actors and others to learn from Kenya's experiences with international justice, rather than repeating the mistakes that ultimately led to the collapse of the accountability processes in this case.
Methodology and scope of the Nairobi Principles on Accountability
The Nairobi Principles are based on close collaboration between academics and civil society activists. The Principles are drafted by a 'core group of experts', involving 15 academics and civil society activists with significant research or practical experience on the processes of seeking accountability for international crimes in Kenya.
The first meeting of the core group of experts was held in Naivasha, Kenya, from 6 to 7 April 2017 to create the foundation for the development of the Nairobi Principles on Accountability, including framing the key issues to be addressed by the project, identifying the type of stakeholders to be consulted and discussing means of achieving policy impact. As a draft version of the Principles is being developed, the core group of experts seeks feedback and input from the government of Kenya, the AU, ICC officials and others. Moreover, relevant resources are being collected to develop a broader resource centre involving a database with background material relevant to the Principles, including academic publications, non-governmental organisation (NGO) reports, government statements and other types of publications relating to the process of seeking accountability for postelection violence crimes in Kenya. This will lead to the launch of a dedicated website entailing both the Principles and the resource centre. It is envisaged that these outcomes will be used for training purposes and as an advocacy tool for engagement with the ICC, states and civil society actors, in this way offering a platform for advancing the rule of law.
Some important issues relating to the scope of the Nairobi Principles deserve a brief mention here. First, whereas the Principles take their starting point in the ICC process relating to post-election violence crimes in Kenya specifically, they also address other mechanisms of 'transitional justice' in Kenya where relevant, including attempts at establishing a domestic criminal justice process, the Truth, Justice and Reconciliation Commission (TJRC) as well as the various efforts to remedy victims. Second, whereas the Principles focus primarily on the ICC, they also address other forms of accountability processes and developments in international criminal law more generally. Third, even if the ICC's intervention in Kenya acts as the reference point for the Principles, where relevant the Principles draw on lessons from other ICC situations. Fourth, rather than only examining the period after which the ICC opened a formal investigation into the Kenyan situation, the Principles take a holistic approach to the accountability process, relying on an assessment of relevant developments both before the ICC intervened and after the cases were terminated.
In the following sections, the article turns to an analysis of the main themes addressed by the Nairobi Principles, including state cooperation with the ICC (section 3); immunity of state officials (section 4); complementarity (section 5); and issues relating to victims and witnesses (section 6), and debates why these are issues are important from a rule of law perspective. Section 7 briefly outlines a range of other themes addressed by the Principles.
State co-operation with the International Criminal Court
Adjudication by the International Criminal Court of cooperation issues in Kenyan cases
Whereas compliance with international law in general has attracted significant attention in legal scholarship, only limited attention has been paid to how the ICC's co-operation regime works and the implications thereof. 4 The Kenyan case demonstrates some important challenges that the system may face in practice.
The post-election violence-related ICC cases -and, in particular, the Kenyatta case -collapsed largely due to a lack of co-operation by the Kenyan government. The ICC Prosecutor has consistently emphasised that a lack of co-operation was a key cause of the cases collapsing, 5 and -as detailed below -Chambers of the Court ultimately reached the conclusion that Kenya's co-operation with the Court fell short of the statutory obligations and, on that basis, referred Kenya to the ASP. However, this decision followed lengthy legal proceedings, which rendered the impact of the decision largely symbolic as the case against Kenyatta had already been withdrawn. The ASP is yet to take any action against Kenya, and it is doubtful if it will ever do so in any meaningful way.
Specifically, despite finding that Kenya had not fully complied with its obligations under Part 9 of the Rome Statute by failing to provide the material requested, in a decision of December 2014 the Trial Chamber in Kenyatta initially decided not to refer Kenya to the ASP. In part, the Chamber justified this decision by pointing to the Prosecutor's own problematic conduct. 6 However, based on the Prosecutor's appeal of that decision, the Appeals Chamber in August 2015 held that the Trial Chamber had erred in its discretion and referred the matter back to the Trial Chamber. It took the Trial Chamber more than a year to reach a new decision, which is problematic from a rule of law perspective. However, in its decision of 19 September 2016, the Trial Chamber opted to refer Kenya to the ASP for non-co-operation. 7 Kenya's lack of co-operation was not discussed during the November 2016 ASP, and it is unclear whether and, if so how, the Assembly will seize on the matter at the next ASP in November 2017. So far, not a single state party has indicated that they will push strongly for action being taken against Kenya within the framework of the ASP. 8 Given the delays in reaching a decision on whether to refer Kenya to the ASP, some speculate that the ICC Chambers may have attempted to time their decisions in ways to limit controversy with state parties, even if this is to the detriment of the ICC's co-operation regime and, hence, the rule of law. Indeed, the decision by the Trial Chamber to refer Kenya to the ASP was rendered almost three years after the Prosecutor had filed the first petition, for the Chamber to make a finding of non-compliance under article 87(7) of the Rome Statute against Kenya on the grounds that the Kenyan government did not comply with the Prosecutor's April 2012 request concerning the provision of evidence. 9
Effectiveness of the International Criminal Court's cooperation and enforcement regime in the Kenyan situation
The above raises broader questions concerning the effectiveness of an enforcement system that is largely based on (potential) action by a political body, namely, the ASP. Importantly, the Trial Chamber's decision to refer Kenya to the ASP presents the only enforcement measure available to a Chamber that finds a state party to be in breach of its co-operation obligations under article 87(7) of the Rome Statute in situations that had not been referred to the Court by the United Nations (UN) Security Council. Whereas a Chamber's finding of non-co-operation in theory is strictly judicial, the actual The last submissions by the parties on the issue were filed in October 2015, and there were no significant legal or factual issues to resolve (tellingly, the Trial Chamber's 19 September 2016 decision comprises only 18 pages, at least half of which are devoted to a summary of the proceedings and the parties' submissions). The most obvious conclusion, therefore, is that the Trial Chamber was seeking to limit the controversy which an ASP referral of Kenya would create by delivering its decision at a point where there was less attention on the Kenyan ICC cases (and the conduct of the parties). See further TO Hansen 'Referring Kenya to the ICC Assembly of States Parties, Part 2: Implications for co-operation and enforcement' Justice in Conflict, 4 October 2016, https://justiceinconflict.org/ 2016/10/04/referring-kenya-to-the-icc-assembly-of-states-parties-part-2-implicatio ns-for-co-operation-and-enforcement/ (accessed 26 February 2018).
enforcement of such a finding is essentially political as it belongs to a body comprised of state representatives, namely, the ASP. The Statute does not offer any guidance concerning the type of action the ASP can take, although the ASP itself has created a 'formal response procedure', but this procedure is primarily aimed at promoting cooperation in ongoing cases.
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Accordingly, the ICC's co-operation regime can be said to be essentially based on a 'managerial model' of compliance.
11 Whereas such a model may be useful in certain contexts, it is less likely to promote compliance when the relevant state has a limited motive for co-operating with respect to the actual case that triggered the cooperation proceedings. It raises particular problems when the case that led to a non-co-operation finding has already been terminated, as happened in the Kenyatta case. In the absence of goodwill by the state subject to co-operation proceedings, the efficiency of the ICC's co-operation regime, therefore, largely depends on the potential action taken by external actors.
12 However, such unified action has frequently been absent. Since international partners have seemingly come to view the ICC as an obstacle to having 'normal relations' with Kenya after Kenyatta became President, there are no good reasons to believe that there will be any unified push in or outside the ASP for sanctioning Kenya. 13 The above raises questions about whether there are other ways of promoting co-operation and, thereby, the rule of law, for example by elevating the reputational costs of non-co-operation or creating more space for states that in principle may be interested in advancing cooperation to utilise tools such as aid restrictions and travel bans for the accused person and his or her family which may have a more direct impact on the affected state's will to co-operate.
The Nairobi Principles on Accountability address a range of additional challenges and lessons learned from the Kenyan case 10 In addition to relying on the informal work of the ASP president, the ASP's own guidelines create a 'formal response procedure' when a decision by the Chambers regarding non-co-operation has been referred to the ASP. The procedure seems to be primarily aimed at promoting co-operation with respect to ongoing cases. The procedure provides, inter alia, that the president may write an 'open letter' to the state concerned reminding it of the obligation to co-operate; the holding of 'public meetings'; discussions in plenary; and the appointment of 'a dedicated facilitator to consult on a draft resolution containing concrete recommendations on the matter'. Importantly, the procedure does not lay down a framework for actually sanctioning a state party that refuses to co-operate. relating to state co-operation. For example, the co-operation requests made by the ICC Prosecutor may not have been sufficiently specific, and there are broader questions about how to make such requests more 'compliable'. Furthermore, the extent to which it is possible for the ICC Prosecutor to obtain evidence and information from sources other than the state in the face of a state's non-co-operation deserves more attention. At the same time, it is clear that basic state cooperation is needed to allow ICC investigators in the country and to conduct other operations, for example relating to victim participation and outreach activities. One important question in this regard concerns the expectations of the ICC Prosecutor in relation to state co-operation. In some cases, the Prosecutor would likely benefit from commencing investigations with no expectations of good faith cooperation by the affected state. Weak separation between the office held by accused persons and the personal interests of the persons holding the office can present significant challenges for promoting cooperation. The Kenyan situation further illustrates that it is important not to view state co-operation in static terms. Since the level of cooperation may over time change significantly, the ICC Prosecutor, civil society and other actors may be able to take advantage of situations where there is temporarily a favourable environment to push for state co-operation. The Kenyan case, moreover, points to significant obstacles, genuinely bringing into play domestic proceedings with a view to securing needed co-operation and, thus, a significant challenge to the rule of law. For example, in the early phases of the ICC investigation, the ICC Prosecutor sought to interview senior Kenyan police officers, but domestic judicial processes were used to block access to these officers. Domestic proceedings in Kenya have also been used to shield three Kenyans indicted for article 70 offences relating to the obstruction of justice from transfer to the ICC for prosecution.
Immunity of state officials
Rome Statute
The irrelevance of official capacity with respect to the prosecution of international crimes, specifically genocide, crimes against humanity and war crimes, appears to have now been settled in international law. Article 27 of the Rome Statute concerning 'irrelevance of official capacity' states as follows:
1 This Statute shall apply equally to all persons without any distinction based on official capacity. In particular, official capacity as a head of state or government, a member of a government or parliament, an elected representative or a government official shall in no case exempt a person from criminal responsibility under this Statute, nor shall it, in and of itself, constitute a ground for reduction of sentence.
2 Immunities or special procedural rules which may attach to the official capacity of a person, whether under national or international law, shall not bar the Court from exercising its jurisdiction over such a person.
While these provisions make it clear that in principle no one is immune from prosecution before the ICC, the question of how -or even whether -to give effect to these norms concerning accountability for state officials is subject to increased controversy in scholarly debates. 14 One particularly contested issue that has been highlighted following the refusal by several African countries to arrest Sudan's President Omar al-Bashir (and the AU's support for such inaction) concerns the scope of states' obligations to arrest and transfer to the Court persons subject to an arrest warrant where that person holds state office and is protected by the general rules on immunity in international law. 
Dilemmas in the Kenyan ICC cases
The Kenyan ICC cases demonstrate that notwithstanding the irrelevance of official capacity under the Rome Statute system, prosecuting state officials -in particular a sitting head of state -faces immeasurable obstacles. In the context of running for office, the accused persons stated that it was possible to make a distinction between their personal and official capacity. In reality, however, this distinction was easily blurred as Kenyatta had been elected President and Ruto Deputy-President in 2013. The Kenyan government, as an entity, was responsible for complying with requests for co-operation from the ICC, but that entity was led by Kenyatta himself as President, raising a clear conflict of interest. Notably, Kenyatta was also the Chairperson of the National Security Council and, thus, had control over the bodies tasked with enforcing the ICC's co-operation requests. The accused persons consistently used the state apparatus to challenge and undermine the accountability process. Kenyan leaders also used the threat of withdrawing from the Rome Statute to create leverage with respect to contested issues of the accountability process, . In this regard, it is important to take note of art 98 of the Statute, which provides as follows: '(1) The Court may not proceed with a request for surrender or assistance which would require the requested state to act inconsistently with its obligations under international law with respect to the state or diplomatic immunity of a person or property of a third state, unless the Court can first obtain the co-operation of that third state for the waiver of the immunity. (2) The Court may not proceed with a request for surrender which would require the requested state to act inconsistently with its obligations under international agreements pursuant to which the consent of a sending state is required to surrender a person of that state to the Court, unless the Court can first obtain the co-operation of the sending state for the giving of consent for the surrender.' including attempting to influence the outcome of specific proceedings before the Chambers.
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The Kenyan leaders further used the threat of non-co-operation as a means of achieving particular procedural outcomes. For example, Kenyatta made it clear that he would only continue to co-operate with the Court if it treated positively his request to have his and Ruto's trials run on alternating days. 17 Having initially rejected such a request, the Chamber ultimately granted the suspects' request after this statement had been made. 18 More generally, at times it appeared that the Court was willing to stretch the Statute to its limits to accommodate the concerns of Kenyatta and Ruto. In one notable decision, the Trial Chamber granted Ruto's request to be generally absent from his trial, notwithstanding the fact that article 63(1) of the Statute clearly states that the 'accused shall be present during the trial'. The Chamber explicitly cited Ruto's official status as a reason to provide him with this preferential treatment, raising questions about the application of article 27 mentioned above concerning the irrelevance of official capacity and the obligation to treat all persons equally under the law. 19 This preferential treatment was further consolidated within the framework of the ASP, where Kenya, with the assistance of other African states, successfully lobbied for the adoption of new Rules 134bis, 134ter and 134quater of the Rules of Procedure and Evidence, whereby the accused persons would be allowed to be absent from trial hearings. 20 The developments discussed above must be viewed in light of the adoption of the Protocol on Amendments to the Protocol on the Statute of the African Court of Justice and Human Rights (Malabo Protocol). 21 Although not yet in force, the Protocol creates a framework for prosecuting international crimes whereby senior state officials are exempted from prosecution while still in office. Article 46Abis provides: Further, the fact that Kenyatta and Ruto were elected President and Deputy-President respectively only after ICC charges had been brought raises broader questions concerning how to ensure a swifter determination of ICC cases, rather than creating a situation where ICC cases can be instrumentalised politically by accused persons. An argument may be made that, although the Prosecutor sought and the Chamber issued summonses to appear, requests for warrants of arrest could have been made in the early days as the accused persons did not consistently abide by the terms of the summonses. On the other hand, had warrants of arrest been issued, this may have resulted in a deadlock between the Kenyan government and the ICC earlier on.
Taken together, the above raises questions as to whether the prosecution of a sitting head of state and other senior government officials is feasible in the current system of international justice and, hence, as to the ability of this system to support a crucial aspect of the rule of law, namely, equality before the law.
Complementarity
Concepts of complementarity and positive complementarity
The principle of complementarity, whereby national courts are given priority in the prosecution of international crimes, has often been pointed to as the cornerstone of the Rome Statute. 23 Article 17(1)(a) of the Rome Statute provides:
The Court shall determine that a case is inadmissible, where: The case is being investigated or prosecuted by a state which has jurisdiction over it, unless the state is unwilling or unable genuinely to carry out the investigation or prosecution. Besides complementarity as a legal threshold for admissibility, the ICC Prosecutor endorses 'positive complementarity', seen to require national judicial authorities and the ICC to 'function together'. 24 The Prosecutor has explained that 'positive complementarity' implies 'a proactive policy of co-operation and consultation, aimed at promoting national proceedings and at positioning itself as a sword of Damocles, ready to intervene in the event of unwillingness or inability by national authorities'. 25 However, the extent to which positive complementarity works in practice remains disputed.
Lessons from Kenya
The concepts of complementarity and positive complementarity proved important to the Kenyan situation. Notably, prior to the ICC's official opening of an investigation, sustained debate took place in Kenya as to whether a local mechanism for prosecuting post-election violence crimes should be established. This was partly due to the dynamics surrounding the work of the Commission of Inquiry on PostElection Violence (popularly known as the Waki Commission) set up after the post-election violence crisis to make recommendations for accountability and reform. The Commission made it clear that in the event that the Kenyan government did not create a credible accountability process domestically, it would hand over a list of key suspects to the ICC psrosecutor. 26 As several attempts to set up a special tribunal in Kenya to prosecute the perpetrators of the 2007-2008 post-election violence crimes had failed, the list of suspects eventually was forwarded to the ICC Prosecutor. 27 Referring to Kenya's failure to create a domestic accountability mechanism that could address post-election violence crimes, in Prosecutor decided to use the proprio motu powers under the Rome Statute to open an investigation into Kenya.
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The Kenyan leadership soon took up a hostile attitude towards the ICC, as it became clear that among the so-called 'Ocampo Six' were government officials and prominent politicians. On the basis of ostensible domestic efforts to investigate post-election violence crimes, the Kenyan government filed an admissibility challenge with the Court. However, the admissibility challenge was rejected first by the Pre-Trial and later by the Appeals Chamber, which held that there was a situation of 'inactivity' in Kenya since the government had not provided information pointing to the existence of genuine proceedings relating to the same suspects and incidents subject to ICC investigation. 29 The Chamber emphasised that the Kenyan government had contradicted itself by arguing that the ongoing investigations would later extend to the highest level of the hierarchy, while at same time stating that there were actually on-going investigations in relation to the six suspects involved in the cases under the Chamber's consideration. 30 Accordingly, the judges made it clear that for an admissibility challenge to succeed, investigations at the national level concerning the persons subject to ICC investigations must be ongoing, as opposed to some future investigations, and, further, that it is insufficient for a state with jurisdiction over the crimes to merely claim that there is an ongoing investigation; there must also be 'concrete evidence of such steps' with regard to the specific suspects investigated by the Court.
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It has been suggested that, rather than promoting accountability norms, the real aim of Kenya's admissibility challenge was to construct another obstacle to the criminal prosecution of those responsible for planning and organising the post-election violence. Kenyan human rights activist George Kegoro at the time argued: 32 The government has the right to challenge admissibility, but if wise counsel prevailed, they would spend that time doing something else. If government was saying it has got something of its own that it's falling back on, then you would sympathise with the government. But they are saying let's not have ICC and instead let's have nothing. They are saying -leave us alone. The continued reference to 'bringing the ICC cases home', coupled with the absence of concrete action at the domestic level, thus gives weight to Mueller's conclusion that the overall goal of Kenyan decisions makers has been to 'use as many delaying tactics as possible to ensure that no one would ever be held accountable for the postelection violence', and that the government attempted to use the ICC's complementarity regime as one such tactic. 33 Although the government's admissibility challenge failed, this raises broader questions about how to ensure that the Rome Statute's complementarity regime actively promotes the rule of law domestically, including in situations where states are hostile to ICC intervention.
The debates about a domestic framework for accountability in Kenya continued both while the ICC cases were ongoing and thereafter. Kenya domesticated the Rome Statute by adopting the International Crimes Act (ICA), which came into force on 1 January 2009. 34 The ICA provides the foundation for giving effect to the Rome Statute within Kenyan law, including the principle of complementarity. The Act gives Kenyan courts jurisdiction to prosecute Rome Statute crimes; creates the foundation for Kenyan authorities to provide the ICC with requested information; gives the right to transfer to the Court persons against whom the ICC has issued arrest warrants and otherwise to co-operate with the ICC; and lays down provisions permitting the ICC to operate in the country. In 2015 the Kenyan judiciary confirmed that it would establish a socalled International and Organised Crimes Division (IOCD) within the High Court, which is intended to have jurisdiction over international crimes as defined by the Rome Statute, as well as transnational crimes such as organised crime; piracy; terrorism; wildlife crimes; cybercrime; human trafficking; money-laundering; and counterfeiting. 35 However, at the time of writing, the IOCD is not yet operational, and Kenyan authorities have continuously stated that the post-election violence crimes will not be prosecuted by the IOCD. 36 to pursue accountability for post-election violence crimes, but that a fund would instead be established to assist victims of the violence. 37 Accordingly, it seems clear that the main challenge to giving effect to the principle of complementarity in Kenya has not been a lack of capacity, but a lack of political will.
6 Victim and witness issues
Rome Statute provisions and Chambers' decisions on victim participation
According to article 68(3) of the Rome Statute, victims are permitted to participate in ICC proceedings when it is not prejudicial to the rights of the defence and a fair and impartial trial. 38 Rule 85 of the RPE defines a victim as a natural person who has suffered harm as a result of the commission of any crime in the jurisdiction of the Court. These provisions leave a lot to Chambers' interpretation. On 3 October 2012, Trial Chamber V issued its decisions on victim participation and representation for the trial in the two Kenyan cases. 39 Emphasising that participation must be 'meaningful' and not 'purely symbolic', 40 the Trial Chamber stated that an individual, organisation or institution must 'have suffered harm as a result of an incident falling within the scope of the confirmed charges' to qualify as a victim under Rule 85 of the RPE. 41 Compared to earlier decisions on victim participation, the decisions in the Kenyan cases set themselves apart in a number of important ways. Notably, victims who do not wish to appear in court in person need not submit a detailed application as otherwise required under Rule 89 of the RPE, in this way distinguishing between 'direct individual participation' and 'indirect participation through a common legal representative'. 42 Further, the Legal Representatives for Victims (LRVs) are tasked with representing the views and concerns of all individuals qualifying as victims in the cases, including those who chose not to register or were unable to do so, but whom the LRVs have reason to believe qualify as victims in the cases. 43 The decision is also noteworthy in that it requires the LRVs to be based in Kenya and only be present in the courtroom during important moments of the proceedings. In all other instances, the Office of the Public Counsel for Victims (OPCV) is in charge of handling the legal proceedings in the courtroom, based on the LRV's instructions. 
Challenges for meaningful victim participation in Kenya
Although presenting some important progress compared to previous models, the ICC's regime for victim participation faced significant challenges in the Kenyan case, from which important lessons can be learned for future cases.
Whereas Rule 86 of the RPE requires the Chambers to take into account the needs of all victims and witnesses in making any direction or order, it has been argued that the Trial Chamber had failed to sufficiently consult victims before making the above-mentioned decision. 45 To advance more meaningful participation, it is also important that the basic needs of victims are first met and that they are compensated before (or while) engaging in a lengthy legal process. 46 While obtaining clear and consistent information about the ICC is vital for advancing meaningful participation, victims' knowledge of the ICC and the framework for participation has generally been poor in Kenya (although participating victims had a better knowledge compared to victims not participating in ICC cases, and some improvements have over time taken place). This raises serious questions concerning the scope and quality of ICC outreach activities. 47 The registration process also faced significant challenges in Kenya, particularly in the early phases of the process where victims lacked information and often were confused about how to register and the purpose thereof. A key challenge in this regard concerns a lack of consistency in the registration process, including the Court's continued alteration of the forms used for registration. 48 Moreover, whereas it may be necessary to uphold the Court's distinction between case and situation victims, this can be problematic from the point of view of victims who often view the distinction as arbitrary. In some situations, the distinction may have created tensions between different groups of victims. 49 Whereas the Chamber's requirement that the LRVs be based in Kenya was beneficial to victims as it 43 facilitated more regular consultation, this also resulted in the LRVs being less frequently present in the courtroom. This is seen as problematic by some as the OPCV may be less familiar with the preferences of victims in specific cases. 50 In the view of the Nairobi Principles on Accountability, victim participation in Kenya often left the impression that court officials viewed victim participation merely as an 'add on' with little thought of how to best promote meaningful participation. As the post-election violence-related cases collapsed, so did victims' opportunities to participate in the proceedings and obtain reparations from the Court.
Apart from the above, the Nairobi Principles on Accountability observes that the two LRVs at the trial stage viewed their roles differently. The Principles also observe that the Trust Fund for Victims (TFV) has not met the expectations of victims. To date, the TFV has continued to raise expectations without offering any assistance. One concrete suggestion is that the assistance of the TFV ought to be mandatory in all situation countries, at least in the form of smaller projects which could potentially attract other donors or promote the government itself to offer assistance. In Kenya, challenges relating to promoting victims' interests and rights were further intensified as the Kenyan government itself took a narrow view of reparations. The government simply offered victims -sometimes allegedly on a discriminatory basis -a small sum of money, without adequately addressing questions of medical assistance, psycho-social support and livelihoods.
Challenges to the protection of witnesses
The Kenyan ICC cases have been marred by witness interference, and witnesses have often been subject to harassment or worse. As Judges Fremr and Eboe-Osuji noted in the Ruto and Sang case, there has been 'a disturbing level of interference with witnesses' which, together with other factors, has had a negative effect on the proceedings and 'appear to have influenced the prosecution's ability to produce more (credible) testimonies'.
In this light, the Nairobi Principles on Accountability emphasise that there is a need to secure and evacuate witnesses well in advance, especially in cases where government opposition to the ICC's intervention can be expected. The Principles also address the role of civil society in advancing witnesses protection. However, one challenge in Kenya is that civil society groups often were similarly subject to intimidation and may lack the necessary resources and facilities to promote the security of witnesses. 52 At the same time, the Kenyan cases illustrate that in some cases there is a need to avoid over-reliance on live witnesses who may be threatened, bribed, intimidated or killed and, where possible, to rely more on documentary and forensic evidence.
Other topics addressed by the Nairobi Principles on Accountability
Besides the four main themes discussed above, the Nairobi Principles on Accountability address a range of other topics that, for reasons of space, are not elaborated on in detail in this article, but will be briefly described here. One such theme addressed by the Principles involves outreach. The Kenyan ICC cases demonstrate the importance of providing affected communities with sufficient information about the ICC. Yet, in the Kenyan situation, only one ICC staff member specifically worked on outreach, despite the significant challenges in the country. Partly due to limited ICC outreach, Kenyan civil society organisations were heavily involved in outreach activities, including disseminating key messages regarding the operation of the ICC and crucial moments in the proceedings. Consequently, the Nairobi Principles on Accountability emphasise that outreach must be re-conceptualised as a core part of the Court's operations, and form part of the core budget of the ICC. 53 Another, but related, theme, addressed by the Nairobi Principles on Accountability concerns civil society strategies in promoting accountability. The experiences of Kenyan civil society will prove useful for civil society groups elsewhere. It is generally acknowledged that civil society groups in Kenya played a vital role on the international stage promoting justice for the post-election violence, for example by attending ASP sessions and offering alternative versions to the narrative presented by the Kenyan government. Finally, the Nairobi Principles on Accountability address the politics of accountability. This must be viewed in light of the failure of both the ICC and Kenyan civil society to insulate the ICC trials from political interference. Although the notion that criminal trials devoid of any political interference or considerations can be conducted when state officials are the target may be unrealistic, both the Court and other actors have important lessons to learn about how to promote the rule of law in the face of political manipulation.
Conclusion
This article has presented an overview of the Nairobi Principles on Accountability, including an analysis of four main themes addressed by the Principles, namely, state co-operation; the immunity of state officials; complementarity; and issues relating to victims and witnesses. In so doing, the article has explained the particular challenges experienced in the Kenyan ICC cases, while at the same time pointing to the broader ramifications of these from a rule of law perspective.
Although some of the challenges for giving effect to accountability norms experienced in Kenya are unique, the lessons learned from this case will be valuable for understanding how justice processes relating to international crimes can be improved. For example, elite manipulation of justice processes is not unique to Kenya, and civil society groups across the African region and elsewhere frequently struggle to identify and operationalise strategies that can effectively counter the narratives presented by ruling elites. Moreover, challenges relating to state co-operation and giving effect to the rules governing immunity of state officials are facing other ICC situations, as evidenced by the failure of African states and others to arrest Sudan's President Omar al-Bashir while present in their territories. Notwithstanding its claimed benefits, complementarity faces challenges across the African region and elsewhere. Despite claims that the ICC is a court for victims, it is also clear that the challenges described in this article relating to meaningful victim participation and effective reparations are far from unique to the Kenyan situation.
The Nairobi Principles on Accountability will provide a platform for advancing the rule of law in Africa and elsewhere by informing actors -ranging from the ICC itself to the AU, state parties and civil societyon how to improve the system of justice for international crimes.
